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Editorial’s Note 

Kolegium Jurist Institute (KJ Institute) is a study centre founded 
by several academics, practitioners, and researchers concerned 
with issues of policy and reform in the field of law that must 

continue to be sustainable. Increasingly recognized globally, 
research is of importance to the development of science. 
Research is an approach that should form the basis of 
policymaking or a legal reform. A professional, reliable and 

comprehensive research base is believed to have a positive 
impact on policymaking that the Government will carry out. It is 
hoped that the KJ Institute's research will be able to make a real 
contribution to legal development in Indonesia.  

In the end, it is expected that this contribution can lead to 
efforts to guard the Government in its efforts to achieve the 
national goals as stipulated in the Preamble to the 1945 
Constitution of the Republic of Indonesia. Besides, legal and 

policy reform efforts must also consider improving the quality 
of human resources of all components. Since 2017 the KJ 
Institute has regularly held several activities including research, 
seminars and discussions for various parties concerned with 
legal development. 



 

 
vi 

Kolegium Jurist Institute has a vision "To become a professional 
and reliable study centre in overseeing the process of policy and 

legal reform sustainably". In achieving this vision, the KJ 
Institute sets out Missions, including: 

1. Producing research that can be scientifically justified so 
that it can be used in the formation of policies and laws; 

2. Collaborate with various parties in every implementation 
of research, seminars and discussions; 

3. Respond quickly, precisely and wisely to every issue in 
the field of policy and law that occurs both on a national 
and international scale. 

The KJ Institue has committed to transforming policies in the 
legal sector. For approximately three years, we worked 

together, paying attention to policy and reform issues in the 
field of law by criticizing legal issues that developed in society. 
Seeing this condition, through the year-end reflection notes, KJ 
Institute tries to address the critical issues that are poured into 

this note.  

Finally, we are very aware that the KJ Institute must continue to 
innovate and work hard to provide the best contribution of 
research thinking performance for the nation's glory and 

prosperity, state and society. 

 

Editors 

Ahmad Redi & Ibnu Sina Chandranegara 
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C H A P T E R  O N E  

C L E R I C A L  E R R O R  O N  J O B  C R E A T I O N  

L A W  A N D  I T S  D R A M A  S U R R O U N D I N G  

 

* A H M A D  R E D I &  K E X I A  G O U T A M A  
 

 

No ivory is not cracked, there is no absolute right, no ivory that is not broken, no 
perfect human 

 

 

t is undeniable that currently, the public is being 
presented with clerical error in Job Creation Law. One 
of the most striking mistakes can be seen in Article 6 

of Job Creation Law, namely the error of referencing 
paragraphs, which should refer to “Article 5”, but includes the 
sentence “paragraph 1 letter (a)”. Of course, this has succeeded 
in creating a big question mark for the public because of the 

unfair practices and importance of the prudent aspect of the 
law-making process in constitutional practice. This is because, 
on an ius constituendum, there should not be room for clerical 
error on a statutory regulation distributed to the public. 
However, as the law is a human product that will never be able 
to guarantee perfection in the process of its formation, to 

I 



AHMAD REDI & KEXIA GOUTAMA 

 

 
2 

anticipate the current legal situation, of course, legislators need 
to evaluate themselves and think about risk mitigation so that 

the same mistakes do not happen in the future.  
 

Understanding the Clerical Process 
 

The clerical process by the Ministry of State Secretariat has 
carried out in 3 (three) stages, namely the stages: (1) pre-
approval by the President; (2) the post-approval stage by the 
President; and (3) post-promulgation by the Minister of Law and 
Human Rights. First, the pre-approval stage by the President. 
Officers clerk carries out this stage at the Ministry of State 
Secretariat with a process called recall before a draft law is 
submitted by the Minister of State Secretary to the President to 

be signed as ratification of a law that has been jointly approved 
by the DPR and the President at the DPR Plenary session. . As for 
the process recall, after the Ministry of State Secretariat 
receives the text of the Law which has been mutually approved, 

the text will be reread thoroughly, starting from the title, 
preamble, legal basis, dictum, article by article body, transitional 
provisions, closing provisions, explanation, and attachments. 
Semicolons, word by the word are checked in detail. There are 

no typo errors, error in article references, error in chapter 
sequences, error in paragraph sequences, errors in the 

sequence of numbers and letters, discrepancies between the 
position of explaining the article and the article. Described, 

duplication of chapters and paragraphs. This is what is called 
recall. This is done to guarantee the quality of the law's editorial 
truth, which will be disseminated to the public. Besides, the 
examination is also carried out by officers clerk by comparing 

the agreed with text the one that will be submitted to the 
President (For the record, the manuscript that will be forwarded 
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to the President is a printed soft copy from the DPR Secretariat. 

Also regarding the nomenclature Article 72 paragraph (2) of 
Law-Making Process Law, so in fact, the clerical process is also 
carried out by clerical officers in the DPR after the Bill has been 
jointly approved by the DPR and the President within 7 (seven) 

days from the date of date. 

After this process is held, the examination results are then 
stated in a matrix containing comparisons between the Law sent 
by the DPR and the editorial improvement proposal by the 
Ministry of the State Secretariat. The matrix is then submitted 
to the Chairperson of the Commission or the Chair of the Draft 
Work Committee to request initial approval for the proposed 

editorial improvement. The Ministry of State Secretariat, in 
principle, does not change the substance but is only limited to 
editorial enhancements. After being initialized, the Minister of 
State Secretary submits a memorandum to the President, the 

attachment of the law being requested to be signed by the 
President for ratification.  

Second, after a law that is mutually approved is submitted to 
the President, then signed by the President, the clerical officer 

will reread the manuscript that has been signed by the 

President. This is to reconfirm that the document that has been 
signed by the President has zero mistakes and zero human 
errors. If there are still clerical errors, then the Clerical Officer 

will correct the editorial. Then, the manuscript was sent to the 
Minister of Law and Human Rights for promulgation. The 
Minister of Law and Human Rights signed the signing including 
recording the Law in a state gazette and an additional state 
gazette. This promulgated manuscript is returned to the 
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Presidential Office for the process of authentication (copying 
according to the original) and dissemination. 

Third, the text promulgated before being disseminated is read 
(recalled) by the clerical officer once again. Suppose it is deemed 
that there have been no editorial errors. In that case, the law 
will be promulgated, either through the official website or 
through sending hardcopy to all ministries, agencies and 
regional governments. However, in practice, the manuscripts 
that have been distributed are not uncommon for clerical errors 

discovered after being distributed to the public. For this reason, 
the correction mechanism is also carried out by withdrawing the 
existing manuscripts in the state sheet without changing the law 
number and the state gazette number, which is then issued a 

second distribution by the State Secretariat Ministry to 
redistribute the correct manuscript. 

Risk Mitigation 

In the end, it will feel complete if all legal formation procedures 
carried out by legislators are also coated with legal instruments 
to anticipate the risk of error, as is evident in the current 
Ciptaker Law. The question that must be answered is how and 
what kind of risk mitigation mechanism is carried out? Several 
options can be made and taken into consideration, starting from 
the legislative review, executive review, up to the judicial review. 

In terms of laws, a mechanism legislative review can be carried 

out, namely through the formation of amendments to laws. If 
this mechanism is implemented, of course, it must be carried 
out through the planning, drafting, discussion, endorsement 
and enactment mechanisms. Of course, we all know that this 

process is very long procedurally and is wide open to discussions 
that drain political energy. Likewise, with administrative review 
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through the formation of government regulations in lieu of laws 

(Perppu). This mechanism requires a 'compulsive urgency' as a 
condition for the establishment of the Perppu. does clerical 
error which is an administrative technicality a compelling crisis? 
It can be answered 'yes'; on the other hand; it can also be 'no'. 

It could be 'yes' if the clerical error causes norm dysfunction 
problems resulting in poor implementation of norms. However, 
it can be 'not critical' because editorial corrections which are 
silly mistakes with Distribution II or pre-invitation editorial 

corrections make the previously dysfunctional norms become 
implementation norms, finally, through a formal testing process 
(focusing on issues law-making process) in the forum judicial 
review at the Constitutional Court. The law can undergo a formal 
test which if the Constitutional Justice grants it, the effect will 
be its complete annulment. 

Finally, according to the author, the policy that legislators could 

do, taking into account the policy's lack and depth, is to apply 
the Distribution II mechanism. The Ministry of State Secretariat 
often carries out this mechanism. It has become a constitutional 
practice that has existed since the New Order, which could 

become a Constitutional Convention. For example, Law Number 

13 of 2006 concerning Protection of Witnesses and Victims and 
Law Number 24 of 2013 concerning Amendments to Law 
Number 23 of 2006 concerning Population Administration are 

also not free from errors which are then anticipated by the 
Distribution II mechanism.
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C H A P T E R  T W O  

J U R I S T O C R A C Y  A N D  T Y R A N N Y  O F  

L E G I S L A T I O N  

 

* I B N U  S I N A  C H A N D R A N E G A R A  
 

 

 
 

ndonesia is still in a fragile democratic transition 

phase. A statement that seems pessimistic, but that is 
it. The transition phase from authoritarian to 

democracy is not an easy thing. In the course of a transitional 
period, there is often a modification of the pattern of the 

previous regime or a transformation of the power on which the 

democracy is based. So that specific patterns emerge during the 
transition period. For example, the reverse totalitarian pattern 
(Inverted totalitarianism) stated by Sheldon S. Wolin (2008) is a 

necessity. Sheldon S. Wolin (2008) argues that the pattern of the 
transition period from authoritarian to democracy has not been 
able to provide certainty for genuine democracy, the transition 
period which will also be accompanied by neo-liberalization will 
give birth to a pattern of political life which is strongly 
influenced by economic forces. As a result, economic actors will 

I 



INDONESIA LAW: 1ST SEMESTER REVIEW AND SEMESTER TO COME 
SOME OF THE MAJOR DEVELOPMENTS IN 2021, AND A SELECTION OF KEY CHANGES  

THAT WE ANTICIPATE OVER THE COMING YEAR. 
 

 

 
7 

compete to become political actors, so that financial goals will 
use politics to achieve them. This constellation will give birth to 
what he calls Inverted totalitarianism, a change in the causes, 
indicators, ways and patterns of political life that originate from 
the economic power that controls political life, which will give 
birth to an intensity that is not much different from the previous 
regime, but is born with a face that looks "democratic". 
 
Therefore, Sheldon Wolin (2008) uses "reverse totalitarianism" 

to describe the similarities and differences between the United 
States government system and totalitarian regimes such as Nazi 
Germany and the Stalinist Soviet Union. Chris Hedges and Joe 
Sacco (2012), finally defined their reverse totalitarianism as a 

democratic system dominated and twisted by companies so 
that the economy is more powerful than politics. In reverse 
authoritarianism, natural resources and living things experience 
commodification and exploitation. Citizens can be fooled and 

manipulated into giving up their freedom and political 
participation through consumerism and sensationalism 
excessive. 
 

The rule of law: Side Effect  
 

         Suppose the above configuration occurs as an 

environment that will give birth to a legal product. In that case, 
if you borrow the Mahfud MD (2007) doctrine that law is a 
political product, it can be ascertained that legal products born 
at that time will be "affiliated" to market interests and legislator 
sponsors. Therefore, it should not be wrong when finally, the 

law is seen as a disturbance in the fulfilment of the welfare of 



IBNU SINA CHANDRANEGARA 

 

 
8 

investors who want the continuity of business development so 
that commodification and exploitation are inevitable. 

The consequences of using the concept of the rule of law in a 
state do have side effects, namely the number of legal products, 
which is natural (Chandranegara: 2019). However, it is not 

wrong to hear the adage "too many laws a sign of a corrupt 
society". However, the fundamental problem is that when the 
above side effects are to be resolved blindly, with minimal 
legitimacy of procedures and minimal means of processing 

public discourse at the structuring stage, this will ultimately 
encourage legislation's tyranny. The main vision of 
Montesquieu to “endorse” its model trias politica is to prevent 
concentrated power. In this case, the formation of laws. At the 

same time, legal instruments that tend to be democratic are 
faced with political participation that is far from democratic 
principles itself. When referring to the constitution, the 
Indonesian constitutional system is built from a foundation in 

political parties. 

The combination of variables as above clearly has the potential 
to bring about further victims, in addition to the birth of 
problematic legislation products and irresponsible legislators. 
The victim is the judiciary. The Constitutional Court's existence, 

which was intended to protect the constitutional rights of 
citizens, is now a means of processing public discourse that has 

not been completed in the stages of legislation. So it is not 

surprising then that the label "dishwasher" against the 
Constitutional Court became a reasonable sarcasm. 

In fact, in the democratic climate, as Sheldon Wolin (2008) 

above requires independent law and enforcement institutions. 
However, it does not mean that there is no deviation projection 
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because the pattern of political life that originates from the 
economic power that controls political life will give birth to an 
intensity that is not much different from the previous regime, 
only what distinguishes it is that it appears more "democratic". 

Juristocracy 

The Constitutional Court's birth in the transition period has been 
predicted to have the potential for a configuration pattern 

called juristocracy (Hirschl: 2004). The political situation in 
which legislators tend to “hand over” public policymaking -
which was previously owned exclusively by the legislative body 
or jointly with the executive-, then transferred to the judicial 

authority through the authority of judicial review. 
(Chandranegara: 2019) This pattern is suspected of having 
emerged when the stringent process towards democracy 
deviation (Chandranegara: 2018). However, for Martin Shapiro 
(2002) juristocracy is a universal trend that places judicial power 
as an essential axis in the political configuration. 

This condition is what Alec Stone Sweet (2000) calls a 
government based on judges (Governing with Judges), and Carlo 

Guarneri and Patrizia Pederzoli (2002) as a politicization of 
judging (Politicization of Judging). Hirschl (2004) argues that 
juristocracy was born for two reasons: because judicial power is 
a rational way of protecting constitutional rights due to frequent 

abuse in the previous regime. Second, judicial power is 
considered a strategic medium for elite groups to protect their 
elite interests through a constitutional judicial mechanism. 
Bjorn Dressel (2012) suggests the juristocracy as follows: first, 

The abstract capture of social relations and popular culture by 
law due to the growing Complexities of modern societies-a 
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process perhaps better-Described as 'juridification',  secondly, 
the more concrete and much analyzed expansion of the courts 

into public policy as part of 'ordinary' constitutional rights 
jurisprudence (positive rights, procedural justice) and the 
redrawing of boundaries between state organs (separation of 
powers, federalism); and, third,  the narrower though salient 
reliance on courts and judges to deal with core political 
controversies and deep moral dilemmas related to areas of pure 
politics ('mega-politics'), such as executive branch prerogatives, 
electoral politics, and regime change. 

Conditions are far from the desired circulation of the 
constitution itself. Even worst, this situation will put anti-
criticism and anti-accountability judiciary powers (Ferejohn, 

2002). The verdict will be considered as a fact that must be 
accepted without needing to be debated. The condition is a 
consequence of judicial reform without substantial democratic 
consolidation (Chandranegara, 2019). 

After creating the impression of a "dishwasher", the judiciary 
will be expected to be a "painter" simultaneously. A further 
problem that will then arise is whether the judiciary can play its 
role as the purpose of its formation. Because whatever form of 
dictatorship requires full control over all systems, the 

intervention pattern will adjust. If the classical dictatorships are 
with the co-optation pattern, at this point, it becomes a 

collaboration, namely, where the judiciary will be subdued by 

becoming conservative, such as extending the term of office or 
even making the judges serve for life. 

This is the point where what Ece Temelkuran (2018) argues 

becomes increasingly visible. In the transition phase towards 
democracy, it can drastically reverse direction to become fully 
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authoritarian if there are 7 (seven) signs. And the seventh sign 
is dismantling the power of the established parties along with 
the judicial system. 
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C H A P T E R  T H R E E  

I M P L E M E N T A T I O N  O F  T R A N S I T O I R   

P R I N C I P L E S  I N  O M N I B U S  L A W  

 

*  A H M A D  S O F I A N  
 

 
 
 

o criminal law expert after transitoir principles 
post-adoption omnibus law. This principle is very 

crucial if it is linked to ongoing cases in court. 
Many cases that are currently being processed in court will 
intersect with this principle. Still, it is feared that this principle 

will not be touched upon and ignored in court because it has 

escaped judges and prosecutors' attention. This principle is in 
the formal criminal law, but is regulated in the Criminal Code, 
Article 1 paragraph (2) of the Criminal Code, which contains the 
following details: 

 

N 
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"If the law is changed after the act has been 
committed, the suspect will be subject to 

provisions that are favourable to him." 
 

Not many have interpreted this article's substance because it is 
very rarely used if there is no change in the law. When the 
criminal incident was prosecuted, the drastic changes to the 
Omnibus law's criminal provisions have resulted in this principle 

being used in many courts in Indonesia. Because the Criminal 
Code creators did not explain the interpretation of Article 1 (2) 
of the Criminal Code, the opinion of an expert on criminal law 
(doctrine) was used to give meaning to the substance of the 

article. It can be interpreted that the substance of Article 1 
paragraph (2) of the Criminal Code is called the transitoir 
principle, namely the principle that determines the enactment 
of a criminal law rule in the event of a change in the law. With 

this principle, it is to allow the criminal law resulting from 
amendments to be applied retroactively, provided that the 
amended criminal law is more profitable for the defendant than 
using criminal law before the amendment. In other words, it can 

be said that when an act is committed then a change in 
legislation occurs, then the lightest rule for the accused is used, 

as stipulated in Article 1 paragraph (2) of the Criminal Code, so 
that the lex temporis delictie is limited by Article 1 paragraph. 
(2) the Criminal Code. Van Bemmelen, termed the change in 
criminal law as a transit law or transitional law 
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Interpretation of Amendments to the Law 
 

The use of the principle of translation is expressed by E. Utrecth, 
quoted by R. Soesilo, who provides an interpretation of the 
amendments to the law referred to in Article 1 (2) of the 
Criminal Code formal theory and limited material theory and 
unlimited material theory. The formal theory states that if there 
is a change in the criminal law's editorial staff, restrictions on 
the law's changes provide benefits to the suspect/defendant. 

Legal experts like Pompe, Hattum and Hamel argue that the 
wording of the legislation in Article 1 paragraph (2) of the 
Criminal Code is law in a material sense, not in a formal sense. 
According to material understanding, changes in the legislation 

referred to in Article 1 paragraph (2) of the Criminal Code in 
addition to changes in-laws are also changes in other laws 
besides laws which have resulted in a criminal provision which 
in essence does not change textually, but becomes multiple 

interpretations, this understanding is often called the limited 
material theory. This understanding is defined as every change, 
following changes in the law's feeling (belief) in legislators. So in 
theory, this also accepts changes to laws outside the criminal 
law as long as it affects the criminal law concerned. According 
to this theory, every change, both in the sense of law from 
legislators and in the circumstances due to time, maybe 
accepted as a change in the law in the meaning of Article 1 (2) 

of the Criminal Code. The limitation is that if the change occurs 
due to the temporary nature of law, it is considered not a 
difference in the meaning of Article 1 paragraph (2) of the 
Criminal Code. For example, some laws are temporary in effect, 

the articles of which determine the time and laws adapted to 
changing circumstances. According to Andi Hamzah, some 
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decisions say that a temporary regulation, if it is deleted, does 
not constitute a change in legislation according to Article 1 
paragraph (2) of the Criminal Code. Van Geuns introduced this 
limited maternal teaching. This theory is often used in 
jurisprudence and several decisions of Hoge Raad, including in 
the Netherlands. 

In addition to the limited material theory, there is also an 
unlimited material theory which explains that changes in the 

meaning of Article 1 paragraph (2) are changes in all laws in a 
material sense, which affect the provisions of criminal law. 

Favourable Interpretation 

Any changes in legislation are used for the benefit of the accused. 
Profits are aimed at the defendant and not the victim so that the basis 
is to alleviate the burden of suffering for the defendant or his family. 
According to Sudarto, the principle is the application to concrete 

cases in determining the level that is favourable to the defendant. It 
is based on a broad meaning, not on the severity of the criminal 
sanctions alone. Beneficial for the defendant not only concerning the 
criminal threat that benefits the defendant, but also includes changes 

in the formulation of offences, from ordinary crimes to complaint 

offences, or from imprisonment to fines or administrative sanctions. 
A favourable change in regulations provides for prosecution 
expiration; if the end of the prosecution is accelerated, this is 

included in the favourable category for the defendant. 

In applying this profit level, it does not only apply to examination at 
the District Court level. For example, when a defendant is about to be 
prosecuted, it turns out that there is a change in the law which is 

favourable to the defendant. The favourable law is used during 
prosecution, as well as when a judge decides it, there is a change in 



AHMAD SOFIAN 

 

 
16 

the law and the change is in favour of the defendant, then it is used—
the amendment law. The same applies to the High Court or the 

Supreme Court, if during the examination at the appeal or cassation 
level and a change in the law is in favour of the defendant, then the 
law that is most favourable to the defendant is used when it is 
decided by the High Court or the Supreme Court. 

Case Studies on the P3H versus Omnibus Law 

Related to applying the transitoir principles, it is interesting to analyze 
cases that occur in Distric Court Watansoppeng, South Sulawesi. The 

case occurred in February 2020 when Natu bin Takka, Ario Permadi 
and Sabang Bin Beddu entered the Nepo Forest Group forest area in 
Soppeng Regency and carried out logging activities of approximately 
55 teak trees. The defendants were charged with alternative charges, 

namely: 

1. Article 82 paragraph (1) letter b Law no. 18 of 2013 
concerning Prevention and Eradication of Forest 
Destruction, or 

2. Article 82 paragraph (2) Law no. 18 of 2013, or 
3. Article 83 paragraph (1) letter a Law no. 18 of 2013, or 
4. Article 84 paragraph (1) in conjunction with Article 12 

letter f of Law no. 18 of 2013, or 
5. Article 84 paragraph (3) of Law no. 18 of 2013 

This indictment was read out by the Public Prosecutor (JPU) on 

September 1, 2020. Then on December 8, 2020, the prosecutor read 
out the charges, which in essence: 

1. State that the defendants who resided in and/or in forest 
areas deliberately cut the tree in forest areas without 
having a permit issued by the competent official as 
regulated and threatened with punishment in Article 82 

paragraph (2) of Law No. 18 of 2013. 
2. Sentenced the defendants to prison four months. 
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3. Declare that evidence is confiscated for the state 
4. Pay each case fee of Rp. 3,000 (three thousand rupiahs). 

In this case, when the letter of demand was read, there had been a 
change in the law related to the Article being charged, namely Law 

No. 11 of 2020 concerning Job Creation which was ratified and 
promulgated on November 2, 2020. In Chapter XV of the Closing 
Provisions, Article 186 states that the law comes into force from the 
date of promulgation. With the enactment of this law, if found 
criminal provisions regulated in Law no. 18/2013 and regulated in 

Law no. 11 of 2020, the used laws are favourable to the defendant. 
Of course, with several criteria, namely, the accused's actions are 
regulated in Law no. 18/2013 and Law no. 11 of 2020. Here are the 
reviews: 

The following compares the contents of the articles accused in Law 
no. 13 of 2018 and Law no. 11 of 2020 

No. UU no. 18 of 2013 Law no. 11 of 2020 

1. Article 82 paragraph 1 
(b) cuts trees in forest 
areas without having a 
permit issued by the 

competent official as 
referred to in Article 12 
letter b; 

Shall be punished with 
an imprisonment of at 
least 1 (one) year and a 
maximum of 5 (five) 
years and a fine of at 

least Rp. 500 million and 

Article 12 A (forestry, p. 204) 

(1)   Individuals who live in 
and/or around forest areas for at 

least 5 (five) years continuously 
violate the provisions of article 
12 letter a to letter f and/or letter 
h are subject to administrative 

sanctions. 

(2)   (2) The administrative 
sanctions as referred to in 
paragraph (1) shall be exempted 
from: 
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a maximum of Rp. 2.5 
billion 

a.  Individuals or community 
groups who live in and/or around 

the forest area for at least 5 (five) 
years continuously and are 
registered in the policy of forest 
area management; or 

b.  Individuals who have 
obtained sanctioned social or 
customary sanction 

2. Article 82 paragraph (2) 
If 

the criminal offence 
referred to in paragraph 

(1) conducted by 
individuals who reside 
in and/or around the 
forest; the offender 
shall be imprisoned a 
minimum of 3 (three) 
months and a 
maximum of 2 (two) 
years and/or a fine of at 

least Rp. 500,000 and a 
maximum of Rp. 500 

million. 

Following the contents of Article 
12 A (forestry) 

3. Article 83 paragraph (1) 
letter a in conjunction 
with Article 12 
paragraph d 

Load, unload, dispense, 
transport, control, 

Follow the contents of Article 12 
A (forestry) 
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and/or have logged in 
forest area without 
permission as referred 
to in Article 12 d; 

  

Sentenced to 
imprisonment for a 
minimum of 1 (one) 

year and a maximum of 
5 (five) years and a fine 
of at least Rp. 500 
million and a maximum 

of Rp. 2.5 billion; 

4. Article 84 paragraph (1) 
in conjunction with 
Article 12 letter f 

An individual who 
deliberately carries 
tools commonly used to 
cut, cut, or chop trees in 

a forest area without 
the permission of an 
authorized official as 
referred to in Article 12 

letter f shall be 
punished with 
imprisonment of at 
least 1 (one) year and a 

maximum of 5 (five) 
years and a fine of at 

Follow Article 12 A (forestry) 
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least Rp. 250 million and 
a maximum of Rp. 5 

billion. 

5. Article 84 paragraph (3) 

In the criminal act as 

intended in paragraph 
(1) and paragraph (2) 
committed by an 
individual who resides 

in and/or around the 
forest area shall be 
punished with 
imprisonment. a 
minimum of 3 (three) 

months and a 
maximum of 2 (two) 
years and/or a fine of at 
least Rp. 500,000 and a 

maximum of Rp. 500 
million. 

Follows Article 12 A (forestry) 

 

In the letter of demand of the Public Prosecutor, they are suing 

the defendants under Article 82 paragraph (2) of Law no. 18 of 
2013 with a sentence of 4 months in prison. Meanwhile, Article 
82 (2) refers to Article 12 of Law no. 18 of 2013 has been 

amended (revised) by Article 12 (A) of Law no. 11 of 2020, where 
the criminal threat becomes administrative sanctions. When the 
charges were read out, Law no. 11 of 2020 has been declared 
valid. Thus, referring to Article 1 paragraph (2) of the Criminal 

Code, the prosecutor should have charged the defendants with 
administrative punishment and not imprisonment. 
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The prosecutor's actions that do not heed the transitoir 
principles as regulated in Article 1 paragraph (2) of the Criminal 
Code qualify as an act that allows as an act that does not comply 
with the principle. This act was detrimental to the defendant's 
rights which are guaranteed by law. If this condition is allowed 
by the prosecutor's office's leadership, it will lead to a 
systematic violation of the principles that apply in the rule of 
positive law. Therefore, prosecutors who do not comply with 
this principle should be given action or sanctions by the head of 

the prosecutor's office. Thus it will provide lessons so that other 
prosecutors obey the principles of criminal law. Because the 
prosecutor charged the defendant using the old law that was 
detrimental to the defendant, the judge had to correct it in the 

verdict. The judges' panel must seriously apply the transitoir 
principles in this case so that Article 1 paragraph (2) of the 
Criminal Code is guided and implemented. The application of 
Article 1 paragraph (2) is imperative, without having to wait for 

implementing Law no. 11 of 2020. Law 11 of 2020 has been 
declared effective, so the transitoir principle is automatically 
used in this case. 

Conclusions 

To avoid misapplication of the transitoir principle in the future 
within the prosecutor's office, the Attorney General should 

issue a Circular or Attorney General's Regulation concerning the 
obligations and procedures for using the transitoir principles in 
indictments and/or in prosecutions when changes in-laws are 
favourable to the accused. This guideline provides direction for 

prosecutors to understand this principle's substance and 
understand how to apply it. Thus, it will be able to eliminate 
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disobedience to criminal law principles, especially the transitoir 
principle. Likewise to the Supreme Court, because not many 

judges understand this principle, it is better if there are 
instructions made by the Supreme Court regarding applying this 
principle to judges so that the decisions to be made have 
seriously considered this transitoir principle
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estorative justice as one of the legal objectives in 
settlement of criminal cases has become 
increasingly popular in Indonesia, especially for 

crimes that are not too serious. At the investigation level, the 
Indonesian National Police has issued Regulation of the Chief of 
the Indonesian National Police No. 6 of 2019 concerning 
Criminal Investigation (hereinafter abbreviated as Perkapolri 

No.6/2019), which regulates restorative justice and Circular of 
the Chief of Police No. SE/8/VII/2018 concerning the Application 

R 
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of Restorative Justice in Criminal Case Resolution. At the 
prosecution stage, the Attorney General's Office has also 

received restorative justice through the Republic of Indonesia 
Prosecutor's Regulation No. 15 of 2020 concerning Cessation of 
Prosecution Based on Restorative Justice (hereinafter 
abbreviated as Perkejaksaan No. 15/2020). Even at the judicial 
level, the Supreme Court has issued Supreme Court Regulation 
No. 4 of 2014 concerning Guidelines for the Implementation of 
Diversion in the Juvenile Criminal Justice System (hereinafter 
abbreviated to as PERMA No. 4/2014). However, this PERMA is 

only limited to applying the Juvenile Criminal Justice System. 

Restorative justice  in principle, is to reconcile the conflict and 
repair the damage or the breakdown of social ties caused by the 

crime. The perpetrator of the criminal act carries out this 
reparation by correcting the mistakes that have been done and 
acknowledging the damage or loss caused by the act.  

Restorative justice in the context of criminal law can be 

obtained by settling cases out of court (settlement out of 
court/affirming business process) through a mechanism that 
involves the perpetrator and the victim/victim's family and 
parties related to the crime. criminal. One form of settlement of 
cases outside the court is by conducting penal mediation, by 

involving parties involved in the criminal act mediated by a 
neutral third party. From this process, it is hoped that an 

agreement will form mutually satisfying the parties. 

Restorative justice in positive law is defined almost uniformly as: 
“settlement of criminal cases involving perpetrators, victims, 
families of perpetrators/victims, and other related parties to 
jointly seek a fair solution by emphasizing restoration to its 

original state and not retaliation." This definition was first 
adopted in Article 1 paragraph (6) of Law no. 11 of 2012 
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concerning the Juvenile Criminal Justice System. This 
understanding was later adopted in Article 1 paragraph (1) of 
Prosecution No. 15/2020. Perkapolri No. 6/2019 in Article 1 
paragraph (26), also explains that restorative justice departs 
from the notion of restorative justice as regulated in Article 1 
paragraph (6) of the Juvenile Court Law, but changes the final 
part by stating “… to achieve justice for all parties. " 

 Although in describing the definition of restorative justice, 

there is harmony in several legal provisions as described above, 
the mechanism for achieving restorative justice uses several 
different terminologies in regulation and law enforcement 
practice. For example in Juvenile Court, restorative justice is 

obtained by conducting diversion as regulated in Article 1 
paragraph (7) of the Juvenile Court Law which explains diversion 
as: "transfer of settlement of juvenile cases from criminal justice 
processes to processes outside of criminal justice." Further 

Prosecution No. 15/2020 in Article 8 paragraphs (1 and 2) jo. 
Article 9 paragraph (2) uses the term peace which involves the 
perpetrator, the victim and/or the victim's family or the 
suspect's family, community leaders or representatives and 
other related parties. The Public Prosecutor acts as a facilitator 
in achieving this peace. Polri, in various provisions regulating 
restorative justice, precisely equates restorative justice as the 

ultimate goal of a case settlement process involving these 

interested parties with a mechanism to achieve this goal. 
Although in an earlier provision in the Police regarding 
restorative justice, namely the Chief of Police Circular No. Pol: 
B/3022/XII2009/SDEOPS dated December 14, 2009, concerning 

Case Handling through Alternative Dispute Resolution (ADR), 
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the police institution seems to see that the process is restorative 
justice is to carry out ADR through penal mediation. 

In the context of the future law, the regulation regarding penal 
mediation is also regulated in Article 30 letter g of the Draft Law 
on the Prosecutor's Office (Prosecutor Bill). Article 30 letter g 

states the duties and powers of the Prosecutor's Office in the 
criminal field, one of which is to carry out penal mediation. 
Unfortunately, no explanation elaborates the penal mediation 
referred to in Article 30 letter g of this Prosecution Bill. 

mediation Penal should be associated with restorative justice 
because restorative justice cannot be separated from penal 
mediation itself historically and in theory. So that the regulation 
of Article 30 letter g of the Prosecution Bill should read: 

"conduct penal mediation to achieve restorative justice." 

Penal mediation to achieve restorative justice will become a 
practice that is commonly found in criminal procedural law in 
Indonesia in the future because it is an effort to overcome 

several problems in the current criminal case settlement 
process. Among other things, a large number of cases in arrears, 
both at the level of investigation, prosecution and court, the 
number of law enforcers who are not balanced with the number 
of cases that must be resolved, the cost of solving cases that do 

not match the losses incurred, and over capacity in prisons. 
These problems can be overcome with penal mediation to 

achieve restorative justice at every criminal procedural law 

level. So it is also essential to encourage the Supreme Court to 
issue more comprehensive provisions related to the 
implementation of penal mediation to achieve restorative 
justice at the judicial level which applies to all types of criminal 

acts which are currently not explicitly regulated because they 
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are still limited to criminal acts which are the domain of Juvenile 
Court as held in PERMA No. 4/2014. 

In the mechanism for implementing this penal mediation, it is 
crucial to emphasize an accountable process so that deviant 

practices do not harm the expected justice. Although in the 
provisions of the Chief of Police Circular No. SE /8/VII/2018 
concerning the Application of Restorative Justice in settlement 
of Criminal and Attorney Cases No. 15/2020 has set a reasonably 

systematic mechanism related to implementing the principle of 
restorative justice. Still, it is essential to decide on the agency, 
which is also interested in the case. A criminal issue that is 
resolved through penal mediation to achieve restorative justice 

should not be enough just to produce an official report or a 
ruling from the respective internal agencies. 

For example, in the Chief of Police Circular No. SE/8/VII/2018 
concerning the Application of Restorative Justice in Criminal 
Case Settlement explains that if the application of restorative 
justice can be achieved in a case, an Order to Stop 
Investigation/Investigation and a Decree on the Termination of 

Investigation/Investigation on the grounds of restorative justice 
is issued. As well as recording it in register book B-19 as a case 

of restorative justice. It is essential that in this case, the 
termination of an investigation requires a decision from the 

judge through the public prosecutor. 

The regulation regarding judges' appointment has also not been 
regulated in Prosecution No. 15/2020. Although in Article 12 
Prosecution No. 15/2020 explains that the Head of the Public 

Prosecutor's Office requested approval for the termination of 
prosecution based on restorative justice to the Head of the High 
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Prosecutor's Office, but this is still a form of internal supervision 
and not a form of coordination between institutions that shows 

the application of an integrated criminal justice system. A 
judge's appointment in a criminal case that is settled through 
mediation penal to achieve restorative justice will provide more 
legal certainty for the parties involved in the criminal case. 
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n criminal procedural law, all stages from 
investigation to execution are a process that cannot 
be separated from one another to find the material 

truth of a criminal case, so that in principle the whole stages of 
the investigation, prosecution, trial and execution are the 

should run in synergy and integrated so that it reflects an 
integrated criminal justice system. 
 
The investigation is a series of actions by an investigator to 

search for and discover an event suspected of being a criminal 
act to determine whether or not an investigation can be carried 

I 
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out. Whereas an investigation is a series of actions by the 
investigator to find and collect evidence that clarifies the 

criminal act that has occurred to find the suspect. 
 
Currently, in Indonesia, the general authority in conducting 
investigations and investigations is the police's authority. Article 
1 paragraph (4) Law no. 8 of 1981 concerning the Criminal 
Procedure Code (KUHAP) explains that investigators are officers 
of the Republic of Indonesia's State Police. They are authorized 
to carry out investigations. Meanwhile, as described in Article 1 

paragraph (1) of the Criminal Procedure Code, the authority to 
conduct investigations is the authority of the state police 
officers of the Republic of Indonesia or certain civil servants. The 
principle of functional differentiation adhered to by the Criminal 

Procedure Code results in a separation in carrying out 
investigation and prosecution functions.  
 
However, if observed more closely, the Criminal Procedure 

Code believes that the public prosecutor has a supervisory and 
coordination function in the implementation of investigations. 
This can be seen when the investigator starts the investigation 
process; the investigator must submit the Notification Letter for 

the Commencement of Investigation to the public prosecutor 
within seven days.Likewise, when an investigator stops an 

investigation, there is an obligation stipulated by Article 109 
paragraph (2) of the Criminal Procedure Code to notify the 
public prosecutor. There is also a pre-prosecution stage that is a 
means of coordination between public prosecutors and 
investigators as provided in Article 14 letter b of the Criminal 
Procedure Code. Although this pre-prosecution is still 

considered ineffective because it is only limited to completing 
investigations, the Criminal Procedure Code does not explain. 
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Further, the implementation mechanism for coordination is 
more integrative and comprehensive. 
 
The ineffectiveness of the pre-prosecution stage as a solution to 
the strict separation of investigation and prosecution that has 
occurred so far in the practice of relations between police 
officers and prosecutors has stung harm to justice seekers, even 
in many cases it has led to a miscarriage of justice. 
 

In the context of deviant judicial cases in Indonesia, it is 
generally related to the negligent investigation by police, which 
is often not known by the public prosecutor, because the 
prosecutor is not given space in the process. The reason is, from 

a juridical aspect, the Criminal Procedure Code regulates that 
the prosecutor's authority is limited to receiving case files from 
police investigators and declaring whether they are complete or 
not. The AGO does not participate in examining the subject 

matter of the case, so the Prosecutor does not know for sure 
whether the evidence obtained by the investigator meets the 
criteria as Legal Proof, both in terms of Weight of Evidence and 
Admissibility of Evidence.    

 
From the aforementioned matters, it will be essential for the 
function of supervision, coordination, and investigation of a 
crime by prosecutors in the future. Why should this be done? 
Because in principle, "all investigations are carried out within 
the framework of the interests of prosecution" to uphold law 
and justice. 
 

Theoretically and practically, Jefferson L. Ingram writes.  
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No attorney takes a civil or criminal case to court 
unless there is a good chance that the proper level of 

proof can establish the ultimate proposition. In a 
criminal case, the state has the burden of proving the 

guilt of the accused beyond a reasonable doubt 
 

Furthermore, concerning supervision, coordination and 
investigation of a criminal act by prosecutors, it is also in line 

with Article 11 of the United Nations Guidelines on the Role of 
Prosecutors 1990, which explains that: 

Prosecutors shall perform an active role in criminal 

proceedings, including the institution of prosecution 
and, where authorized by law or consistent with local 

practice, in the investigation of crime, supervision over 
the legality of these investigations, supervisions of the 

execution of court decisions and the exercise of other 
functions as representatives of the public interest. 

It seems that the role of supervision and coordination wants to 

be strengthened in the Prosecution Bill as can be seen in several 
articles of the proposed amendments, especially those related 

to further investigations as stipulated in Article 30 letter f and 
Article 30A of the Prosecution Bill. 

In connection with the strengthening of the role of the Attorney 
General's Office in the field of investigation, supervision and 
coordination of investigations mentioned above, in our view, 
there are at least two main reasons for this. The two reasons put 

forward include philosophical, juridical and sociological aspects 
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Coordination of Investigations and Investigations 

A judge may not impose a sentence on a person unless with at 
least two valid pieces of evidence he is convinced that a 
criminal act occurred and that the defendant was guilty of 

committing it. Thus reads Article 183 paragraph (1) of the 
Criminal Procedure Code. 

This provision requires that a judge must impose a sentence on 

a person only if a minimum of two pieces of evidence are valid, 
either from the way they were obtained or from the quality of 
the two pieces of evidence, the judge's conviction that there is 
no doubt that, indeed, the person accused of committing a 

criminal offence by The public prosecutor was guilty of a 
criminal act. 

Philosophically, the prosecutor must be entirely responsible for 
all investigative actions carried out by the investigator before 
the trial to obtain a verdict from the judge that it is true that the 
defendant who was prosecuted before the trial, based on two 
sufficient evidence, is the perpetrator of a criminal act with no 
doubts in it.  

In this regard, the prosecutor's role is significant in determining 
whether at least two pieces of evidence that are the basis for 

transferring a case to court have the burden of proving the guilt 

of the accused beyond a reasonable doubt. Talking about the 
burden of proving the guilt and beyond a reasonable doubt from 
the perspective of the prosecution of a criminal case, it talks 
about the public prosecutor's objective assessment of a 

minimum of two pieces of evidence relating to three main 
things, namely: Facts, Evidence and Legal Proof. 
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In that context, ideally, the prosecutor before carrying out the 
prosecution at trial must have an assessment of whether all the 

facts and evidence available, both from the results of 
investigations carried out by the investigator have a value as 
legal proof, both from the quality of the evidence itself and from 
the aspects of how to obtain evidence, so that the public 
prosecutor was sure from the start that the judge would decide 
the criminal case to be submitted to court according to the 
indictment. The defendant was found guilty without hesitation 
by the judge. 

The authors say above is a manifestation of the active role of 
prosecutors in conducting investigations or monitoring the 
validity of investigations as stipulated in Article 11 of the United 

Nations Guidelines on the Role of Prosecutors 1990 as the 
minimum standard for prosecutors in various countries in the 
world. 

From a theoretical aspect, the active role of the prosecutor 

concerning investigative actions and supervision of the validity 
of the investigation is one of the functions of the prosecutor as 
a "gatekeeper" to avoid a miscarriage of justice in the integrated 
criminal justice system, in the form of prosecuting a criminal 
case to court. However, the case had “flaws” in the 

investigation. 

Many cases can be used as examples of how disabilities in 

investigations cause harm justice seekers and the Attorney 
General's Office itself. Some examples of these cases include 
criminal cases with child perpetrators. The judge at the Central 
Jakarta District Court, Tjokorda Rae Suamba ordered the Public 

Prosecutor to stop the prosecution. The judge considered that 
the prosecutor's indictment was made based on an illegal 
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investigation report[8]. Besides, many of the cases that were 
prosecuted by the prosecutor in a criminal case trial turned out 
to be known later that, the evidence presented by the 
prosecutor at trial, especially the witness testimony and the 
statement of the defendant (formerly the perpetrator's 
testimony) were obtained from the results of the investigation, 
by means of violence and torture. 

Theoretical Flaw of Separation of Investigation and 

Prosecution Functions 

Yenti Garnasih criticizes the revision of the Prosecutor's Law 
Number 16 of 2004, which acts as an investigation and 

investigation function. According to Yenti Ganarsih, the 
prosecutor seemed to hold a grudge against the Coruption 
Eradication Commitee, which was assigned the function of 
investigating and prosecuting. In contrast to Yenti Ganarsih, 
Suparji Ahmad said that the prosecutor should not only carry 
out investigations, but also supervise the validity of these 
investigations, supervise the implementation of court decisions, 
and carry out other functions as representatives of the public 

interest. The argument put forward by Suparji Ahmad is that the 
prosecution process carried out by the prosecutor starting from 
investigation, investigation, prosecution and execution will be 

optimal in realizing material truth (substantial truth) and justice. 

In connection with the opinion representing the pros and cons, 
according to the author's opinion, it is necessary to see whether 
the theory of the separation of strict investigative and 
prosecutorial powers between investigators and public 

prosecutors in the provisions of Law No.8 of 1981 concerning 



LUCKY RASPATI 

 

 
36 

the Criminal Procedure Code has a sufficient theoretical basis. 
Strong, especially from the theory of an integrated criminal 

justice system, so it must be maintained. Or vice versa, 
increasing the power of prosecutors in conducting 
investigations and supervising investigations' validity as a new 
paradigm that "investigations are carried out in the interests of 
prosecution" is a must in the new Law on Prosecutors.  

Referring to the discussion of the Criminal Procedure Code, it 
can be ascertained that the concept of strict separation 

between investigation and prosecution in the law enforcement 
process regulated in the Criminal Procedure Code does not have 
a clear and strong theoretical basis when viewed from the 
paradigm of an integrated criminal justice system. It is said that 

due to the strict separation of investigative powers (Police and 
PPNS), it is only based on the fact that the Police as 
"hulpmagistraat" who carry out investigative duties on the 
orders of "magistraat"[11] are deemed no longer following the 

provisions of the Basic Police Provisions Law ( Law No. 12 of 
1961) and Law on Basic Provisions of the Prosecutor's Office[12] 
(Law No. 15 of 1961).[13] 

Two provisions of the article which substantially regulate 
investigations and further investigations (based on the Police 

Law or the Law on the Prosecution) by legislators (KUHAP) are 
deemed inconsistent with the direction of the State Policy 

Guidelines in the Field of Legal Development because they are 

suspected of having caused them to occur. Overlapping 
authority.  

The overlap of investigative powers as regulated in the Criminal 

Procedure Code (HIR) at that time in the perspective of the 
formation of the Criminal Procedure Code was a form of 
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"disorderly law enforcement agencies" or in other words, the 
same authority but owned by two different institutions is 
something that is a contradiction in a criminal justice system[14]. 
Seen in more depth, the justification for the change in 
investigative and prosecutorial powers from the sociological 
aspect is based on two main things, namely: 1.Fear that in the 
future, if the investigative authority is in two different 
institutions, there will be a struggle for investigations between 
police investigators and prosecutors. 2. In the future, police 

investigators will be civilized, at least no longer as a military 
force, as stated in Article 10 of the 1945 Constitution[15]. 

Therefore, in the next presentation, it is stated that the 

separation of the authority for investigation and prosecution 
between police investigators and prosecutors is a correction to 
the integrated criminal procedural law process in HIR. Taufik 
Hidayat quoted in full in his final view of the Karya 

Pembangunan Faction as saying that:  

The difference in the criminal procedure stages occurs 
because according to the HIR system, the practice of 

investigation and prosecution is an integrated process, 
in connection with the police's function in the 

repressive field, namely assistant magistraat or 
prosecutor. 

It is further stated: 

In the later Criminal Procedure Code, the police and 

prosecutors' duties and authorities / public 
prosecutors will be in different stages. The police will 



LUCKY RASPATI 

 

 
38 

handle investigative duties and the prosecutors / 
public prosecutors carry out prosecution duties. 

From the above explanation, it can be concluded that the 
separation of the investigative and prosecutorial powers that 
are in the Criminal Procedure Code as a general provision of 

current criminal procedure law is not based on criminal 
procedural law theories, but is based on the desire to "put in 
order" the authorities of the police and institutions—
prosecutors based on separate powers from one another which 

are theoretically "problematic" from an academic 
perspective.        
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mplementing a judicial system that is independent, 

independent and effective in safeguarding human 
rights and the implementation of people's sovereignty 

for law enforcement by prioritizing the character of 
transparency and objectivity and reflecting a sense of justice is 

urgently needed in a legal system administration. As we all 
know, a country that adheres to the rule of law and order will 
be crucial in making a positive contribution to a country, 
especially in the political, economic and social fields. Therefore, 

the legal reform agenda in Indonesia continues to be put 
forward amidst the obstacles and challenges that continue to 
exist both for the formulation and implementation of legal 
reform in the legal system in Indonesia. 
 

I 
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This is an endeavour that is in line with the objectives of legal 
reform in Indonesia, among others, so that people can return to 

trust in the law, including in the law enforcement system and its 
legal apparatus, so that the implementation of development 
can run in a conducive and sustainable manner for the welfare 
of the people. However, after more than a decade of reforms 

rolled out, legal reform is one of the slow agendas to move and 
even tends to worry. The condition of the justice system, which 
is expected to play a role in overcoming various problems in 
society, has not guaranteed a sense of justice. The community 
and apparatus's level of awareness and legal compliance is still 
low and has resulted in many law violations committed by law 
enforcers. 
 

Seeing the many legal phenomena that develop in society, legal 
problems such as the legal mafia in the Supreme Court's judicial 
system are one of the concrete issues that are not easy to solve. 
Therefore, many parties argue that it must start from the very 

basics to combat the legal and judicial mafia, namely education 
and early prevention. One of them is how to produce judges 
with quality and integrity with a measurable recruitment 
pattern. In facing the era of globalization and the development 

of science and technology, this judicial system's quality and 

effectiveness also need to be maintained through reforms in the 
recruitment, education, and personality and competency 
assessment or evaluation strategies, before reforming the 

performance monitoring mechanism. 
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The Supreme Court and the Judicial Commission as 
Strategic Partners 

In terms of pushing to create an excellent judicial system, one 
of the things that the Supreme Court and the Judicial 

Commission can do is ensure that the recruitment and 
education system for judges who can produce the best judges 
needs to be continuously developed. Then, talk about coaching 
and performance implementation, which can train judges both 

in terms of capacity and quality and integrity. Later, it can help 
find an ideal Supreme Court Justice, experienced in the capacity, 
quality, and side of high professionalism and integrity. What 
must be understood together is the desire to produce judges 

with quality and integrity, maintain and uphold the honour, 
dignity, and behaviour of judges not only the Judicial 
Commission's noble ideals, but the Supreme Court also has the 
same ideals. Therefore, the partnership relationship between 

the Judicial Commission and the Supreme Court should be 
realized to strengthen cooperation, coordination, 
communication and strong commitment between these two 
institutions. The Supreme Court and the Judicial Commission 
can start by collaborating with higher education institutions 
across universities throughout Indonesia to recruit the best 

graduates to participate in selecting prospective judges and 
carry out a measured program to increase the capacity of judges 

through continuous education and training. 

It is undeniable that there are many complaints from the justice-
seeking community regarding the quality of judges' decisions at 

the first, appeal and cassation level. The many judges' decisions 
that are deemed injurious to the community's sense of justice 
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coupled with the behaviour of individual judges who are often 
problematic have become a negative note in the journey of the 

world of justice in 2020. Not to mention, the relationship 
between the Judicial Commission and the Supreme Court in 
recent times has been far from what was expected. The low 
level of compliance of the Supreme Court in implementing the 

Judicial Commission's recommendations is a clear example of 
the desire to create a superior judiciary as if it were not a 
common goal. 

In the future, the two institutions are expected to work together 
intensely and periodically to coordinate the powers given by the 
constitution and laws and regulations. Coordination between 
the Judicial Commission and the Supreme Court should not only 
be related to supervision, but more than that, there must be a 

forum that can synergize a joint strategic program to create a 
Supreme Court. 

On the one hand, the quality of the verdicts is considered to be 

an evaluation material. Still, on the other hand, there are also 
many complaints from judges relating to implementing their 
duties in the field. Therefore, the Supreme Court and the 
Judicial Commission must create a safe and comfortable 

atmosphere for a judge to adequately carry out his duties and 
functions. Institutionally, the judicial power must be kept away 
and protected from all forms of interference and potential 
intervention from other state powers. Functionally, 
independence serves to protect judges from taking sides. Their 
impartiality is maintained in carrying out their duties. 
Personally, judges in carrying out their duties and functions in 
exercising judicial power must provide for all their life needs 

(welfare) and security and professional protection guarantees 
to avoid the temptation of intervention by the parties. 
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The new energy in the two-State Institutions, both the Supreme 
Court and the Judicial Commission, is the initial capital to 
continue the dream of realizing a great Judiciary World and 
become a new hope for the justice-seeking community. The 
new Chief Justice of the Supreme Court, Dr H. Muhammad 
Syarifuddin, SH., MH was inaugurated in April 2020, while the 
Judicial Commission members for the 2020-2025 period began 
to carry out their mandate on December 21, 2020. Starting a 
new assignment amid the Covid 19 pandemic is undoubtedly a 

challenge in itself. But said a friend, a pandemic disaster forces 
everyone to step up and move progress. Many innovations were 
born in the midst of a pandemic, and we all hope that there will 
be many extraordinary new ideas from the Supreme Court and 

the Judicial Commission in producing judges who are not only 
qualified but have high integrity so that the desire to create a 
Supreme Indonesian Judiciary Body can be materialize
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atural resources, especially mining and coal, as one of 
the riches of non-renewable natural resources owned 

by the Indonesian nation, if appropriately managed and 

correctly, will contribute to the country's economic 
development, following the principle of "the greatest prosperity 
of the people" in Article 33 paragraph (3) of the 1945 
Constitution of the Republic of Indonesia. For this reason, the 
government as the ruler of these natural resources, following 
the mandate of the 1945 NRI Constitution, must regulate the 
level of use to prevent potential waste under control so that it 

can be used. Exploitation is optimized so that the maximum 
benefit can be obtained for the prosperity of the people. This is 

N 
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in line with the Decision of the Constitutional Court Number 
001-021-022 / PUU-I / 2003 which provides an interpretation of 
the phrase "state control" in Article 33 paragraph (3) of the 1945 
Constitution which mandates the People collectively 
constructed by the 1945 Constitution giving a mandate to the 
state to establish policies (beleid) and management actions 
(bestuursdaad), regulation (regelendaad), management 
(beheersdaad) and supervision (toezichthoudensdaad) for the 
most significant purpose of the prosperity of the people. 

The essential principles in Article 33 paragraph (3) of the 1945 
Constitution of the Republic of Indonesia serve as a 
philosophical and sociological stepping stone in the formation 

of laws and regulations in the mining sector. In the mining 
sector, the politics of law in the formation of laws and 
regulations can be seen from every legal product made when 
the statutory regulation was formed. Regulations in the mining 

sector, in general, are divided into 2 (two) regulatory periods, 
namely the period before independence and the period after 
independence. 

Both the period before independence and the period after 
independence, in terms of the management of Natural 

Resources, especially in the mining sector, land, sea and space 
above, including in the bowels of the earth will undoubtedly 

come into contact with spatial planning, where the concept of 
designation and spatial planning is accommodated by Law No. 
26 of 2007 concerning Spatial Planning. Regarding spatial 
planning for business interests, Law no. 5 of 1960 concerning 
Basic Agrarian Principles has regulated the distribution of land 

rights for business purposes. The land rights are contained in 
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Article 16 of Law no. 5 of 1960. The stewardship of land rights is 
a dominant element in the spatial use process. Thus, in terms of 

land use management, it must refer to Law 26 of 2007, which 
aims to create an orderly spatial arrangement and is not prone 
to conflict. However, currently, the problem of spatial planning 
in Indonesia in the field of spatial designation and function is still 

experiencing many conflicts, and no common solution has been 
found. One of them currently being raised is a problem 
regarding the overlap of the Legal Mining Area, hereinafter 
referred to as Mining Teritory with the spatial planning sector.  

Conflict of Mining Teritory Extensions with Land Rights 

Reporting from the Ministry of Energy and Natural Resources, 
at least from 1988 to 2019 there were 457 land rights conflicts 

with an area of 4.4 million hectares that occurred in Indonesia 
in the last 30 (thirty) years, The area of conflict in the plantation 
and production forestry sectors became the largest, 
respectively 2.4 (two-point four) million hectares and 1.1 (one 

point one) million hectares, while other conflicts between 
mining teritory and disputes over land rights reached 532, 5 (five 
hundred thirty-two point five) hectares. Meanwhile, conflicts 
over land rights during 1988-2019 resulted in the death toll of 

around 67.8 (sixty seven points eight) thousand people in 
Indonesia's various provinces. The result of the overlapping 

conflict between mining teritory and land rights was a shift in 
spatial function and spatial planning. Another consequence of 
the overlapping conflict between WHP and spatial planning is 
the exploitation of natural resources that can change the 
landscape, destroy vegetation and produce waste. Therefore, 
spatial planning must be neutral in providing a spatial dimension 

of development to create a safe, comfortable, productive, and 
sustainable space. With this regard, to analyze the failure of 
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natural resources as mandated in Article 33 paragraph (3) of the 
1945 Constitution of the Republic of Indonesia, the author tries 
to elaborate a little on responsive and progressive theories. In 
the event of a conflict over the extent of the Mining Teritory 
with the spatial planning regime, the state should have played 
an active role, not an active role as the subordination of politics. 
In other words, currently, the existence of regulations in natural 
resources is only used to support the politics of the ruler. In the 
case of a democratic system of government, the law should be 

separated diametrically from politics. This means that law is not 
a part of politics that causes harm or even damage to the 
environment, but law is used as a nation's political reference. 

Conflict Overlapping Regulations Between Mining 
teritory Conflict Resolution and Spatial Planning 

The overlapping conflicts between Mining Teritory and spatial 
planning are accommodated in Article 17A of Law no. 3 of 2020 
concerning Mineral and Coal Mining. Article 17A paragraph (1) 
and (2) Law 3 of 2020 reads: 

The determination of Metal Mineral Mining Business 
License Area and Coal Mining Business License Area as 

referred to in Article 17 shall be made after meeting 
the criteria for space and area utilization for Mining 

Business activities following the provisions of the 
statutory regulations. 

The Central Government and Regional Governments 

guarantee no change in the use of space and area as 
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referred to in paragraph (1) in the Metal Mineral and 
Coal Mining Business License Area that has been 

determined. 

The mandate of this article's provisions requires that in the 
event of overlap between the Mining Teritory and spatial 
planning, the Central Government and Regional Governments 
guarantee that there will be no changes in the use of space and 
areas after the issuance of Mining Teritory permits. Thus, if 
there is an overlapping conflict between Mining Teritory and 

spatial planning, Mining Teritory will win, even though the basis 
for issuing Mining Teritory permits is not following spatial 
planning and spatial use. This is also confirmed by the provisions 
of Article 1 point 28a of Law 3 of 2020 which reads: 

The Legal Mining Area is all land space, sea space, 
including space within the earth as a single territorial 

unit, namely the Indonesian archipelago, land 

underwaters, and the continental shelf. 

The provisions of Article 1 number 28a Law no. 3 of 2020 means 
that Mining Teritory permits are permits granted to all land 
space, marine space including space in the earth which is 

permitted to be established without considering the aspects of 
the Provincial Spatial Plan, Regency/City Spatial Planning and 
Detailed Spatial Planning. Formulation of Article 17 A and Article 

1 number 28a of Law no. 3 of 2020, shows sectoral ego because 
Mining Business Teritory covers surface space to the earth so 
that it has the potential to cause overlap not only with Law no. 
26 of 2007 but also against Law no. 41 of 1999 and Law no. 32 
of 2009.  
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Referring to the spatial planning domain for the determination 
of the Mining Teritory area, Article 33 paragraph (2) of Law 26 
of 2007 reads: 

 In the framework of developing the stewardship as 

referred to in paragraph (1), activities for the 
preparation and determination of a land-use balance, 

a water resources use balance, and air use balance 

and other natural resource use balance shall be 
carried out. 

This article's provisions state that in developing spatial use, the 
issuance of Mining Teritory permits must be following the 
Spatial Plan, which must be guided by the National Strategic 
Area Spatial Plan. Law 26 of 2007 states that Mining Teritory is 
part of the RTR KSN, which includes protected areas and 
cultivation areas that have national strategic value, this is 
reflected in the explanation of Article 17 of Law Number 11 of 
2020 concerning Job Creation (Law No. 2020): Article 20 of Law 
26 of 2007. However, in the event of an overlapping conflict 
between the Mining Teritory and spatial planning, Law 26 of 

2007 has not yet accommodated the conflict's resolution. 

Over time, to accommodate the legal vacuum for the resolution 
of overlapping conflicts between Mining Teritory and spatial 

planning, in 2020, President Joko Widodo issued Law No. 11 of 
2020 concerning Job Creation. Law no. 11 of 2020 aims to 
accelerate investment, even in this provision a provision is made 
to resolve overlapping conflicts between Mining Teritory and 

spatial planning. The Mining Teritory overlapping conflict 
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resolution with spatial planning is stated in Article 17 of Law no. 
11 of 2020: Article 6 paragraph (8) of Law 26 of 2007. 

In the event of a mismatch between the spatial 
pattern of spatial planning and forest areas, permits 

and/or rights to land, the mismatch settlement is 
regulated in a Government Regulation. 

The provisions of Article 17 of Law no. 11 of 2020: Article 6 
paragraph (8) of Law 26 of 2007, states that in the event of an 

overlapping conflict between Mining Teritory and spatial 
planning, further provisions are regulated through a 
Government Regulation. Thus, if a conclusion is drawn, there is 
an overlapping authority in conflict resolution, the Mining 

Teritory overlaps with spatial planning, where Law no. 3 of 2020 
eliminates that if there is an overlap of authority, the Central 
Government and Regional Governments ensure that there is no 
change in the legal products of the spatial planning, while Law 
No. 26 of 2007 guarantees that Mining Teritory permits must be 

following the spatial function in spatial planning following Law 
26 of 2007. There is no legal certainty in resolving Mining 
Teritory conflicts with spatial planning, creating legal 
uncertainty and legal justice. Social justice is the most critical 

pillar in reconstructing law, especially in sustainable natural 
resource management. 
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